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hmge pendency where alternative Systems are absent, Thercfore, the present
criminal justice system, OWing to its adversarial nature, is unable to provide
fait and expeditious dispensation of justice in criminal cases. ADR is a
suitable remedy to Tutigate these problems. Introduction ol ADR in ¢riminal
law would make the delivery of ¢riminal justice more cffective, The paper is
an aticmpt to discuss the scope of mediation as an cffective justice delivery
systein in India.

Introduction

The Tridian judicial system stands on a strong cdifice to impart justice to the
ueedy. But the conventional justice deltvery system prevailing in our country
suffers from many drawbacks. The problem of delay in disposing cases is a
great challenge to the smooth and effeotive functioning of the system. The
growlng problem of arrears jeopardise social Justice. ‘The wnain reasons for
the delay in dispensation of Justice and accumulation of large uamber of
Cases in various courts are litigation expiosion, increased lepislative activity,
nadequate mumber of judges, lack of modemn infrastructure in courts,
unnecessary adjournments, indiscriminate vse of writ jurisdiction in the High
Courts, lack of facilities to momitor, track and bunch cases for hearing, lack
of strategies to deal with new techmques, cic. As per the figures available as
on Nevember 30, 2012, the total number of cases pending before the
Supremc Court 15 65703 as againsi 54864 in 2010 and 45887 i 2008, This
mumber, instead of decreasing, has increased and the time frame 1is just threg
years. The total pendency of cases is more than 3 crores throughout fndia’.
The 120™ Law Commission Report, while recommending tivefold increase in
judicial strength at all levels of the Mudian Judiciary from 19.5 to 50 judges
per million of population, pointed out how India’s Judge population stands
poor in comtrast with several other countries, like, Australia, Canada,
Lngland and United States, and stresscd the necd for fair judge population”,
Therefore, there is a noed for checking overburdening the courts,

Alternate  Dispute  Resolution (ADR) mechanism will render justice
cffectively to the common man, who wants his srievances redressed through

t Soo, - hl‘l]:r.'rf'suprmnuﬂuﬁudia.nic_im'pendiugstmhn'ni" {¥Vicwed on 20-12-2012).

" Uioverninwnt of India, £20% Lo ¢ ommission Report on Munpower Planping in Jreliviary: A
Blucprim, availeblc a1 =http-'Tawcommissionofindia me infold rwporsept 1 20.pdl [ Viewed
om 12220702,




huge pendency where altcrmative systems are absent. Thercfore, the present
criminal justice system, owing to its adversarial nature, 15 unable to provide
fair and expeditious dispensation of justice in criminal cases. ADR is a
suitgble remedy to mitigate these problems. Tntroduction of ADR ju crimyinal
law would make the delivery of criminal justice more effective. The paper is
an attempt to discuss the scope of mediation as an effoctive Justice delivery
gystein in India.

Iatroduction

The Indian judicial system stands on a strong edifice to impart justice to the
necdy. But the conventional justice delivery system prevailing in our country
suffers from many drawbacks. The problem of declay In disposing cascs is a
great challenge to the smooth and cffective functicning of the system, The
growing problem of arrears jeppardise social Justice. The main reasons for
the delay in dispensation of Justice and accumulation of large number of
Cases in various courts are litigation explosion, inereased tegislative activity,
madequate nurmber of judges, lack of modern infrastructure in courts,
imnecessary adfourmnents, indiscriminate use of writ jurisdiction in the High
Courts, lack of Gucilities to monitor, track and bunch cases for hearing, lack
of strategies to deal with new techniques, etc. As per the fisures available as
on November 30, 2012, the total number of cascs pending  before the
Supreme Court is 65703 as against 54864 in 2010 and 45887 in 2008, This
number, instead of decreasing, Las inercased and the time frame is just three
years. The total pendency of cases is more than 3 crores throughout Tndia".
The 120" Law Commission Report, while recommending fivefold increase in
Judicial sirengih at all levels of the Indian Judiciary from 10.5 to 50 judges
per million of population, peinted out how India’s judge population stands
poor 1 contrast with several other countries, like, Australia, Canada,
England and United States, and stresscd the need for fair Judge population®.
Therefore, there is a nced for chiecking overburdening the courts,

Aliernate [ispute Resolution (ADR) mechamism  will render  justice
effectively to the common man, who wants his srievances redrissed through

! See, =http/fsupremecouriofindia nic.in‘pendingstat htm> (Viewed on 20-12-7012),

* Government of bndis, 220 Law € ammission Repurt on Manpower Plawaing in Sudiviary: 4
Blyepring, available at <httpyfaweommissionofindia, nic in/old reportspi 200pdf = (Viewed
on 12-2-1012%.



legal and faster mcans, and is also economical when compared to the time
consuming and cxpensive traditional court litigation. The major reasons for
preferrmg alternative dispute resclution (ADR) over adjudication by the
litigants are the delay in respheing the disputes, uncertainty of outcoms,
mflexibility in the solution, enormous cest, lmrdles in enforcernent and
hostile atmosphere’. Some of the civil legislations have tricd fo provide
speedy renedy for redressal of grievance of the Jitigants by way of ADR,
Arbitration, Conciliation, juadicial settlement, mediation, medola, early
neutral evaluation and negoliation are the major ADDR mechanisms.

Exisiing Legal Framework

Many of thc legislations in India provides for settlement of dispute through
ADR mechanisms, like, the Industrial Disputes Act, 1947, the Hindu
Marriage Act, 1955, the Family Court's Act, 1984, the Arbitration and
Conciliation Act 1996, the Lcgal Services Authoritics Act, 1957, the Civil
Procedure Code (Amendinent) Act, 1999 and the Gram Nyayalaya Act,
2003,

The cencept of conciliation received lemslative recognition for the first time
in the Industrzal Disputes Act, 1947, As per sections 4 and 5 of the Act,
concihators and conciliation boards are constituted and the industrial disputes

* A joint conterence of Chicf Mivistors of the States and Chief Justices of High Ceonrts in 1993
adupded a resolution, which states as the £ hicf Ministers of the siates and  hicf Justices werne
of the oprinicn that Courts were not in a pesition to et the enotire burden of justice system and
that a mumber of disputes lemt themsclves to resolution By allemative modes such as
moediation, arbitration and negotiation. Tn the suceessive mectiugs also the prabiom of délay in
Justicc :md backlop of ¢ases had come up for congideration, The Chiel Justices € anforence
held m 2007 resalved that {2) consistent with the mules famed by the high conrt, and with such
madifications a8 may be deemed appropriate by it, natiomal plin for mediation, prepared by
the Mational Judicial Academy, be adopicd by cach High Cowet; by It otherwiss feasible,
engapement of scrving pudicial officors as wmediators or concilistors, be avoided. A jomt
Conference of Chiel Migisters of the Stales and (Chicf Justices of hgh Coumts in 2008 decided
Iir stact {1} more mediation centres be set up $¢ a3 4o have al least one such ¢omiro in cach
district and necessary infrastructure and funding be provided to them; (2) State Legal Services
Awboritics be strenpthened and be encoumagsd to hold more fok ckdents amd modiation carmps
s0 23 10 being ahowt a peaceful scitlement to the disputes, In the Joint Conference of {hiel
Minizters of the States and (hief Justices of Hiph C'ourts #1952, Prime Mindster D
Manoolom Smeh admitied that [ndiz has to suffer the world®s larsest backlog of cases snd
limelmes which generate swrprise globally and concem g home, The climination of this
seourge 13 the groatest challenge at all levels. Scc also, B V. Raveendian, “Mediation - Its
Importance imd Belevance”, (20007 & SO 1LY,
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should be referred to them before referring them to the courts. Corplete
machinery for conciliation procesdings is provided under the Act.

The Hindu Marriage Act, [955, also provides for mediation in matrimonial
disputes. 1t is the dnty of the eourt to make an endeavour, at the first instance,
1o bring about reconciliation between Lhe parties before proceeding to grant
any relief’. Another example is section 9 of the Famnily Courts Act, 1984,
where a duty is cast on the Family Court to make an endeavour to assist and
persuade the parties in arriving at a settlement in respect of the subject matter
of the suit or proccedings’. If the Family Court feels that there is a reasonable
possibility of settlement between the parties, the matter shouid be referred for
mediation®.

The concept of alternative resolution of dismute was instibztionalised by the
Lepal Services Authoritics Act, 1987, The Act deals with the estabhshment
of lok adalats at various levels. The lok adalats has proved to be very
popuiar in providing for a speedier system of administration of justice.
Generally, all courts refer certain disputes which are likely to be settled to the
lok adalars. Once the settlement is amived at, it matter is send back to the
court concerned to make a binding decree or order. The lok adalar has no
power to decide matters on merits. In order to overcome this drawback the
Act was amended In 2002 and a new Chapter 6A was iniroduced as Pre
htigatien Conciliation Scitlement for the establishiment of permanent Zok
adalat for public utitity services. They have been given the power to decide
the matters on merit. Unlike mediation, the Jok adulats are functioning 1mder
the complete control of the judiciary. The major criticism against the ok
adalat 15 that 1t has acted as a tool for ease management to help the
averburdened judiciary rather than as an instrument of justice delivery to the

* The Hindn Mamiage Act, 1955, 5. 23(2) reads: “Before proceeding to grant any relief mmder
this Act, it shall be the duty of the court in the first mstance, in cvery case where it is possible
30 to do consistently with the natus wnd cirmmstances of the case, to make every cndeavonr
i bring about 2 reconciliation betwean the partes™.

* The Family Courts Act, 1984, 5. 9 reads: “Duty of Family Court to make cfforis for
settlement (1} In cvery suit or proceeding, endeavouwr shafl be made by Famoily Court n the
first ismnce, where il i5 possible to do so congistent with the tature and circnnstances of the
case, to asqst and persuade the parties i arriving at a settlement fo respect of the subject-
matter of the s0it or provesding and for this purpose 2 Famity Court may, subject to any rules
made by the High Court, follow such procedure as it may deepn {it™,

® The ADR Rules framed under Order 10, CPC {1999 amcendmens), supplements the tules
made under the Family Courts Act {ss. 10, 21233






with the consent of the parties™. If the matter is settled, the settlement
recorded on agreed terms shall be treated as an award on agrced terms under
section 30(2). There are lot of criticisms regarding the excessive judicial
mterference in the arbitral procecdings and unnecessary delay in deciding tho
cases by the arbitrators.

The Code of Civil Procedure, 1908, origmally contained provisions tor
dispute settlement through ADR mechanism under section 89 when an
exclusive legislation for arhitration was miroduced in 1940. The said section
got repcaled. The dispute resolution through alternative methods stanted
gaining momentum in India as the pendency of the cases increased out of
proportion. The Report of Justiee Matimath Committee apd 129™ Report of
the Taw Commission of India have raved way to the reintroduction of
section &9 in the Code of Civil Procedure as per the CPC Amendment Act,
1999, The Malimath Committes, while making a study on ‘AMernative
Modes and Fornms for Dispule Resolution’, endorsed the recommendations
made in the 124™ and 129™ Reports of the Law Commission. The ¢ ‘ommittee
observed that the lacuna m the faw arising out of the want of power in the
courts to compel the parties to a private litigation to resort to arbitration or
mediation requires to be filied up by necessary amendment. The Committes
Stated that the conferment of sucli power on the courts wanld go a long way,
resulting in reducing not only the burden of trial courts but also of the
revigional and appeflate courts, since there would be considerable diverpence
of work at the base level and the inflow of work from trial couns to the
revisional and appellate courts would thereby diminish®. Mediation gained
mornenturn in India after the ('PC amendment in 1999,

Sunilarly, the Gram Nyayalaya Act, 2008, provides for the establishment of
Gram Nvayvalayas at the grass Touts level for the purpose of providing access
to justice to the citizens at their door Steps and to ensure that opportunity for

'* The Arbitration and Conciliation Act, 1996, 5. 30{1} reads: “it is not incompatible with an
arbitruion agvecment for an arbitratl tribuna) to cocoursee settlement of the dispite snd, with
the agrecment of the pariics the arbitral tibunal may wic mediation, comeiliztion or other
Procedurcs atany tinse duriop the arhitrei prococdings to encournpge scitlement™

Scction WH2} reads: “It, during arbitra) proceedings, the parties zettle the disputc, the arbitral
tribunal shall terminate Procesdings and, if requcsted by the partics and oot objected to by
the athitral tribunal, record die scrrlenyent in the: form af an arbitral award on agreed termms™,

" 8. B. Sinha, "Courts and Alternatives™, availaiie at < btip://delhimediationcentre. gov.in/
articles_ finm.» (Viewed on 20- 1-2072).



securing justice are not demed to any citizen for socio-economic reasons and
other disabilities and for matters connected therewith or incidental thereto.
The Gram Nvayalayas are in addition to the regular courts which deal with
both civil and criminal matters. The Act provides conciliation for settlement
of disputes as per the procedure prescrihed by the High Courts™. The
effectiveness of this Act is not assessable since it is in the initial stage.
Thiough, the Aet provides for dispute resolution throush conciliation, the
success of these methods may be doubted for many reasons, like, reluctanec
of the parties to opt for these methods due to lack of knowledge and faith in
the system, voluntary disclose of the facts before the conciliator, etc.

Mediation

The tradition of dispute resolation through mediation prevailed from time
immemorial in India. Mediation as a method of disputc resolution was
practiced in villages. Mediation is currently a global phenomenon. It can be
defined in common parlance as a process through which disputes can be
resalved through the intervention of a nentral third party'™. It is a private,
informal, collaborative, facilitative, future looking, interest based provess
whichi brings the parties to a calibrated, multi dimensional, win-win remedy
which is more durable because of the parties consent is the only outcome'®,
The mediator has no authority to make any decision that are binding on them,
but uses certain procedures, techniques and skills to help them to negotiate an
agreed resolution of their dispute without adjudication’’. It is also defined as
“negotiation carried out with the assistance of a third party. The mediator in
contrast with arbitrator or judge, has no power to impose an outcome on
disputing parties™'®. As an ADR mechanism, it has gained momentum only
recontly in India. The possibility of settlement of disputc is more so as long
as the parties arc able to understand the nature of the process of mediation
and effectively participate in it. The mediator is facilitating to get a win-win
solution to their dispites. Most importantly, unlike adjudication mediation

" The Gram Myayalaya Act, 2008, 5. 26.
** Hentry J. Brown et al, ANR Prizciple amd Provedare, 2 Edn., Sweet and Maxweil,
London, 1997, . 15,
'* Hiram L. Chodosh, “Mediating Mediation in India™, available at <httpzd/www. lawoomms
ssionofindia nic.in/adr confichodoshd» (Viewed on 20-11-12),

Thid,
¥ Stophen 1. Goldburg, ot of, Dispute Resolution Mediation, Negotiation and other
Processes, 3™ Edn., Aspine Law & Business, Gaithburg & Newyork, 1999, p. 30,



keeps up the goed relationship between the parties since thers is no win-loss
situation. In adjudication the solution 18 zlways win-loss. The relationship
between the parties becomes worse and more complex In the svent of an
appeal by the aggrieved party in the ligher courts. But, in mediation all the
disputes are being ssttled and hence, there is no chance for fuimre
indifference or strained reiationship between the parties. In other words,
mediation aims at dissolution of the dispuies rather than merely resolving it
for the parties. In mediation, the mediator helps the parties to jointly explore
and reconcile their differences. The mediator can adopt various strategies to
seek information at appropriate stages or ensure parties commitraent to the
consensus. The mediator is expected to use specialized communication skills
to assist the parties in arriving at an optimal solution. Thereby, the mediator
plays the role of a facilitator of the parties’ positive relationship and that of
an evaluator skilled at examining the different aspects of the dispute.
Mediation got statttory recognifion in India through the amendment of CPC,
whereby, section 39 was reintroduced in the code.

Court Annexed Mediation and Section 89 CPC

Court annexed mediation was introduced by section 89, CPC. As per the
section, if the parties are mady for settlement, the conrt will refer the same
for arbitration, conciliation, judicial settlement, including, settlement through
Iok adalat or mediation™.

"¥The Code cf Civil Procedure, 1908, s. 89 reads: “Setflement of dispmes owmside the court —
{1} Where it appears to the cowt that there exist dlements of o sotflement which may be
acceptable to the parties, the court shall formnlate the terms of setthement and give them to the
parties for their observations and after receiving the obscrvations of the partics, the court may
reformulate the terms of a possible settlement and refer the same for
{a)Arbitration;
{thronciliztion;
{c) judicial setlement including settlennent through Lok Adalat; or
{dmediation
{2) Where a dispute has been referred,
{z} for arbitration or conciliation, the provizions &f the Arbitration and Conciliation
Act, 1996 (26 if 1996) shall apply as if the proceedings for adntration or eomeiliation
wors referred for setlement under the provisions of that Act;
(b} 1o Lok Adelat, the comt shwll refer the szme to the Lok Adalat in accordance
with the provisions of sub section (1} of Section 20 of the Legal Services Aumthorities
Act 1937 and all other provisions of that Act shall apply in respect of the dispute so
referred o the Lok Adalar;
(&} for jndicial settlement the court shall refer the same to a snitzhle ingimton or
person and such instinotion or person shall be desaned to be & Lok Adalat and zll



. =il

The constitutional validity of section 8% was challenged before the Supreme
Cout in Salem Bar Association, T.N. v. Union of India™®. The apex court
analysed the reason for introduction of section 89 aod held that it was
imperative to resort to ADR mechanism with a view to reduce pendency of
cases in various courts. As far as section 89(2){d) for mediation is eoncemned,
the court shall effect a compromise between the parties and shall follow such
procedure as may be prescribed. The Supreme Court also appointed a
Committee, headed by Justice Japanadha Rao, a retired Supreme Couwt
Judge, and four other members. The Committee drafted model mediation
rules, viz., the Alternative Dispute Resolution Rules and the Civil Procedure
Mediation Rules. On the basis of the report, the Supreme Court directed all
the High Cowrts to frame Rules in tune with the model rules. Accordingly,
some of the High Courts framed rules for mediation®. For giving effect to
section 89, CPC, a Madiation and Conciliation Project Comuittes (MCPC}
was consttuted under the auspicious of the then Chief Justice of India,
Justice R. C. Lahoti, in August, 2005. The MCPC started a pilot project in
the District Courts in Delhi under the National Legal Services Authority with
the Lielp of trainers provided by a Callfornian institute™. A, subcommittee was
also constituted with & Supreme Court Judge, a High Court Judge and a
Semior Advocate of the Supreme Court as its members. Many other States
alse introduced the rules. While introducing the Mediation Rules various
issues were raised, sucli as, the stape at which and to whom the courts shall
refer the eases for mediation, adequacy of persens trained or experienced o
bandle complex ofvil and comrnercial disputes, monitoring of the cases seni
to mediation by the courts, introduction of proper machinery, ete™.

other provisions of the Legal Services Autheority Act shall apply as if the dispute
wers referred 1o o Lok, Adalat under the provisions of that Act;
(d) for mediation the court shall effect a compromise between the partics apd shall
follow such procedure a5 may be prescribed.”™
T 2003) 1 SCC 49,
* Por instance, the High Courts of Delhi, Himachal Pradesh, Kamnataka, Maharashtra, Gujarat,
West Bengal, Tamil Nadu, Kerala, UP, Bibar, etc., have fracaed niles of mediation.
2 The Institute for the Study and Development of Legal Systoms (ISDLS) agreed that the
Instittc would bring trained mediators to give training to the judicial officers and mutally,
these indicial officers will mediate the dispates.
 Niganjan J. Bhatt, “Court Annexed Mediation”, paper presented at the Fourth Indo-LFS Legal
Forum Maet at US Suprerse Court on October 15, 2002,



Section 89, CPC, i5 coneerned with civil cases only. There i5 no
corresponding provision for settlement of dispute through mediation in
criminal cases. There is no aniform procedure tollowed in all the states
regarding mediation. However, in none of the rules followed by the States
there iz provision for pre litigation sefffement. In the absence such a
provision it will be difficult to eheck the inflow of iitigations to courts which
adds to the pendency of cases.

Need for ADR in the Criminal Justice System

The preamble of the Constitution of India enjoins the State to secure social,
economic and political justice to all its citizens, making the constitutional
mandate for speedy fustice Inevitable. The State has to strive for reducing
inequalities among groups of people in different areas™. The Supreme Court
has emphasized the right to speedy trial as a fundamenta right in many
cases. Speedy trial is the esscnce of criminal Justice and there can be no
doubt that the delay in trial by itself constitutes denial of justice®. Speedy
trial is a reasonably expeditious trial, which is an integral and cssential part
of lundamental right to life and liberty enshrined in Article 21%. Fais, just
and reasonable procedure implicit i Article 21 of the Constitution Creates a
right in the accused to be tried spoedily”. Justice delivery system, theretore,
is under an obligation to deliver prompt and inexpensive justice to ifs
consumers without in any manner compromising on the quality of justice or
the elements of faimess, equality and impartiatity. The Indian Courts are held
in high estecm not only by the developing but by the developed countries as
weli; there is wide-spread praise for tlie quality of the judgments delivered,
and the hard-work put in by the Indian Judiciary. But, at the same time, there
is growing critieism, about the alloged inability of the courts to effeclively
deal with and wipe out the huge backlog of cases.

Fong delay has the effect of defeating justice in quite 2 number of cases as a
result of whicli the possibility of acquittal cannot be ruled ot due 1o a varety

* Constinion of Indis, Art. 38(E). Moreaver, At 390A) provides % state shell secyre that
the operation of 1he Jegal system premotes Justice,  to ensure that opportunities for secufny
i;jstim are not denied to ay citizen by reason of ceonomic or other disabilitics™.

o Hhusaivara Khutoon v, Sime of Aiker, AIR 1979 S0 1360,

8 Mancka Gandhi v, Uniion of Bidics ond Anr AR 1978 §¢° 507,

F Abdul Rotiman Antatay v. R. 5. Navak, AIR 1988 SO 1531,
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of rezsons, such as, loss of important cvidence, fading of memory of the
witnesses, death or non availability of wituesses, cte. The consequences is
that a party with even a strong case may lose it, not because of any fault of
his «wm, but because of the tardy judicial process, cntailing disenchantment
to all those who at one time sct high hopes in the courts. The problem of
delay aud huge pendency creates an impression that the whele systern would
get crushed under jts own weight. We must guard against the system getting
discredited and people losing faith in it and taking recourse to extra Jegal
remedtes with all the sinister potentialities by introducing feasible altemative
dispute rezolution mechanism.

The problem of pendency is much more acute in criminal cases, as compared
to civil cases. Speedy trial of a crirninal case is considered to be an cssential
foature of the nght to 2 fair tr3al, but has remained a distant reality. This is
because the procodure which does net provide trial and disposal within a
reasonabie period cammot be said to be just, fair and rcasomable. If the
accused is acquitted after such long delay one can imagine the UNNECessary
sutfering he was subjected to. Many a time such inordinate delay contributes
to acquittal of guilty persons cither because the evidence is lost or because of
lapse of time, or the witnesses not remembering all the details or their uot
coming forward to give true evidence due to threats, inducement or
sympathy. Whatever may be the rcason, it is justice that becomes the
casualty.

The Government of India sanctioned fast track courts of Sessions Judges to
reduce pendency for 2 period of § years in the year 2000.The term of the fast
track courts were cxtended for a period of 5 morc years op the
recornmendation of the Finance Commission of the Government of India®™.
The Tunctioning of the courts is satisfactory to some extent fo reduce
pendency. Only serious offences are tried in fast track courts. Rest 2]l cases
are pendiug before the Magistrate courts and the pendency is more in
Magistrate courts than in Sessions Courts. A similar scheme is absent in
disposing cases cxpeditiously in the magistrate courts. The fast track conrts
sulfered from some infirmitics. Some of the presiding officers are retired

** Groverameal of India, Stepw Reguired to be Tuken for Redvetion Flimingtion of Arreors cmf
Ensurc Specdy Trial within o Reavonable Period, < hittpawww. supremecourtnic.in - {Viewsd
o 23-12-201 1)

11



Sessions Judges and Additional Sessions Judges. The lack of accountability
due to short term appointment, or the appointment of retired officers cause
miscarriage of justice. Another major reason is the hurry in disposing cases
to comply the monthly target fixed by the High Courts. In such simation
judges are compelled to examine large number of witnesses in 2 day and they
may fail to apply proper attention te all the cases.

Therefore, the current eriminal justice system, owing to 1ts adversarial nature
and age old legislations governing it, is unable to provide fair and
expeditious dispensation of justice in critninal cases and now warrants a
change. Although, various attermpts have been made to amend the Code of
Crimninzl Procedure to smoothen the functioning of the crimninal jnstice
systemn, it has not been successful. Scveral changes recommended by the Faw
Commissions also have not worked ouf. ADR is a suitablc remedy to
mitigate these problems. Bnt it is to be noted that criminal law nowhere
pravides recourse to ADR methads, the same has never becn suggested. 1t is
pertinent to mention here that in civil cases there exists section 89 of the
Code of Civil Procedure, 1908, which provides recourse to ADR technigues
where both the parties agree to or whers the court feels that a case i3 fif for
recourse to ADR techniquas, etc. Certain categoriss of cases are not suntsd
for ADR. under section 89 CPC®. There is no such provision for ADR in the
Code of Criminal Procedure. Hence, it is pertinent to introduce ADR
methedologies in the criminal justice system, which will improve its efficacy
and repose the trust of the common man in the eriminal justice system.

The very chject of law is to provide easy, cheap and expeditious jnstice by
resohution of dispuies, including the trial of criminal cases and considering
the present realistio profile of the pendency and delay in disposal in the
administration of law and jnstice, fundamental reforms are inevitable™.

As far as civil disputes are concemned, the legislations provide for ADR
mechanism, even though, they are not ¢ffective. However, there is not a
single legislation that provides ADR mechanism in criminal cases. In today’s

B Afrom Infrastrncture Lid v, Cherion Verkey Consiruction Co. (P Led, (2010) £ S0 24,
the Supremes Courl exempted coses mvolving sericns and  specific allepations of frand,
fabrication of documents, forgery, impersonation, coerciom, ctc., @mmd cases mvolving
ﬁ'ﬂ&mlﬁﬂn of criminal offenees from (e application of sectian 5% CPC.

Srate of Gujerat v Narwar Havchanft Thakor, (2005) Cr. L. 2957,

12



complex society, often, in order to obtain justice it appears that we must
reach outside the iraditional parameters. Movement in this direction has
come from the fast growing realisation of the litigants that court based
adjudication is not the ideal form of jnstice in all situations’. When
considering the lamge pendency of cases in varions courts in India the
pendency of eriminal cases is three times more that the civil cases. Persons
who are lookmg to knock the doors of criminal justice, in the absence of a
proper remedying systern which is fast and economically viable, may
conclude that our legal system is slow and does not lead to fair dispensation
of justice thereby eroding their trust in the present crirnmal justice system.
India for the dispensation of criminal jnstice follows the adversarial system
of justice which iz inherited from the British Celonial Rulers (common law).
Though, the inquisitorial sysiem followed in commries like France, Germany
and other continental countries is certainly efficient in the sense that the
investigation is supervised by the Judicial Magistrate which results in a high
ratz of comvicton but to maintain 3 balance it felt that, a fair trial and in
particular, fairess to the accnsed, are better protected in the adversarial
system. However, some of the good features of the inquasitorial system can
be adopted to strengihen the adversarial system and to make it more
effective™,

Settlement of criminal cases through mediation is no longer 2 new concept
and has been already implemented in couniries like Anstralia, Uuited States,
Canada, England, Germany, Scandinavia, Eastern Furope, Anstralia and New
Zealand where in by using cortain ADR teehniques, various criminzl cases
are being resolved and pendency of cascs iz being reduced successfully
thereby previding an altemate efficient remedy to the traditional trial
process’.. In India also the same sysiem can be introduced to aid the
overburdened sysiem. By treating alternate dispute resolution as an integral
part of modern legal practice, the court management becomes smooth and the
faith of pcople in the system can be restored. ADR techmques hke,

M Tony ¥ Warshall, Aliernaiive to Criminal Courls, The Potential for Non Judicial Dicpute
Sertlement, Gower, London, 1985, p. 1.

¥ Government of India, Committer on Reforms of Crimingi Fastfes Spstem, 2003, available at
<mba.nic.in/pdisferirnmal justice systam.pdf = (Viewed on 20-11-2012}

¥ Ancop Kumar, “Applicability of ADR in Crminal Cases”, available af
<Trttp-ffwrara gty laws /43 0/ applicability-adr-criminalcases= (Viewed on 10-1-2012).
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mediation, medola, newtral fact finder method, early neutral evaluation, etc.,
are uscful in resolution of eriminal disputes. In criminal disputes, the partics
cannot be forced to compromise or resolve the matter. When both the partics
are willing to compromise, in view of the changing time, in such situations
there needs to be a statutory rule for resolution, which is not Iengihy or
cumbersome. This alternative can be used when time has eiapsed or where
the court foels that the matter shonld be referred for mediation it shonld be
done on compulsery basis for early dispensation of cases. The very object of
law 15 to provide casy, cheap and expeditious justice by resolution of
disputes, including the trial of eriminal cases and considering the present
realistic profile of the pendency and delay in disposal in the administration of
law and justice, fundamental reforms are mevitable®. The Code of Criminal
Procedure contains certain provisions for settlement Jike compounding of
offences and plea bargaining.

Compoundable offences

Section 320%° of the Code of Criminal Procedure deals with compounding of
offences. In scotion 320, there ar¢ two tables, where table 1% deal with
offences which are compoundsbic without the permission of the court. 1f
partics are ready for scitlement of a case thcy can settle it outside the court
and the court record the settlement and acquit the accused®’. More serions
offences which are mentioned in the second table™ require the permission of
the court for settlement. Offences that mainly come under section 320 are
bedily injury cases, neighbourhood disputes where injury is caused to the
parties, simple theft, etc. Section 320 has becn incorporated in the Code of
Crminal Procedure to enahle the criminal justice systein to avoid trial and

™ Supra, 0. 18,

* The Code of Uriminal Procedurs, 1973, 5. 320 reads: “Compounding of offence: (1) The
offences punishable under the Sections of the Indian Penal Code (45 of 1460) specilied in the
first two coluning of the Table next following may be compounded by the perons mentigned
m the third ¢vlumm of that Table

{Z) The vffences pimishable under the sections of the Todian Penal Code {45 of 1860) spocified
in the first two columns of the table next follor ing may, with tho permission o the Court
before which any proscention for such offence is pending, be compounded by the persons
tmentioned in the third column of thay Table.. .~

* fhict

* The Cotie of Criming] Procodurs, 1973, 5. 320(8) reads: “The compusition of an offcnce
undex this Section shall have the cffect of an acquittat of the accused with whom the offence

bas been compoundad™,
% 1bid
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punishment in certain offences which are not serious and have less public
interest™. Majority of the cases pending before the varions magistrate courts
are compoundsble offences. Intreducing mediation i compoundable cases
will reduce the pendency of cases in these courts. Onee the police files the
final report under section 173 of the U'ode of {'riminal Procedure, the court
registry can identify the cases which are suitable for mediation and can refer
the case to the mediator, if the parties are ready for a settlement. Unce
settloment is arrived, the matier can be send back to the court with the
settlement agreciment and the court can dispose of the matter expeditionsly.
The introduction of ADR in compoundable offences will save the time of the
court, cost of litigation and reducc pendency ol cases.

Plea Bargaining

Pleca bargaining is a contraciual arrangement between the presceution aud the
aceusxd concerning the disposition of a criminal charge. Enforceability of
such agreement is subject to the approval of the concerned judge. Plea
bargaining is the process whereby the accused, victim and the prosceutor in a
criminal case work out a mutually satisfaclory disposition of the casc subject
to court approval. It usually involves the acensed pleading guilty 10 2 lesser
offence or 10 only one or some of the counts of a multi count indiciment in
retumn for a lighter sentence than that possible for the grave charge.

The concepl of plea bargaining was introduced 1o India as per the Crimanal
law Amendinent Act, 2005. A uew chapter XXTA® was added in the Code
of ('riminal Procedure, 1973. Plea bargaining is permissible in criminal cases
whete the prescribed maximum punishment is below seven years' . The
provision has no application if offence affects the socio-economic condition
of the country or has been committed against 2 woman or a child below the

¥ K N. Chandrasckharum Pillai, & V. Kefker's Criminad Procedure Code, 57 Fdn., Fastern
Eool Co., Lucknow, MK, pp. 56.3-566.

H The Crde of Criminal Procedure, 1973, 5. 265A reads: “(1) This chapter shalt apply in
respoct of an accusixd againgt whom-(a) the reporl has been (rwaded by the officer i chargs
of the police station under sectiom 173 alleaing thore in that an offenee appears to have boeo
committed by him other than an offence for which the punishment for death or Imprisomazng
for life or of imprisooment for 4 e excoeding seven years has been provided undey the law
for the tme being in force or (k) _bm docs not spply where such offence affcots the socio
cianomic condition of the country or has been committed asrainse & woman, or 2 child below
the age of fourtcen yoars™

" Ihidd,




age of 14 years”. The application®™ for plea bargaining should be
accompanied with an affidavit™ stating that the application is filed by
accused volumtarily and has not been previcusly convicted for the zame
offence™ and then notice® has to be jssued to the prosecutor and the
complainant. The accnsed is examined in camera® to satisfy that he has filed
the application voluntarily. Then the court will provide time to the accused
and the complainant to work out a mutually satisfactory disposition® of the
case, which may include giving to the victim by the accused compensation
and other expenses incurred during the case. The involvement of the parties,
their lawyers and the investigating officer of the case is essential for arriving
at a scttlement. Throughout the process, it is the duty of the court to make
sure that the whole process is transparent. Where a satisfactory disposition of
the case has been worked out the Court shall prepare a veport of such
disposition which shall be signed by the presiding officer of the court and &ll
other persons who participated in the meeting®, Where 2 satisfactory
disposition. is worked out the court shall dispose of the case by awarding
compensation to the victim, releasing the accused on probation for good
conduct™ or after admonition under section 360, Cr. P.C or for dealing with
the accused under the provisions of the Probation of Offenders Act, 1958, or
any other law for the time heing in force. After nearing, if the court feels that
any of the above heneficial provisions are not applicable, the court may
sentence the accused to half of such minimum punishment. If the offence
comnutted by the accused is not covered under the above heads, the court
may sentence him to one-fourth of the punishment provided or extendable, as
the case may be for such offence.

The concept of plea bargaining, though effective, carries with it certain
limitations also. Plea bargaining would be entertained only if the acouscd
opts for it voluntarily, but it has no provision for the courts to reject the
settlement arrived at if it is contrary to law. The only option available to the

* Supra, o 38.

* The Code of Criminal Procedure, 1973, = 265K,
5. 265R(2).

5 Thid

ki, 5 265B(3).

¥ 14, 5 265804),

* 14, 5. 265B(4)1a).

*# 1, 5. 26510,

M Ei. 5 THSE.
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The Negotiahle Instraments Act, Section 138

(e third of the pending cases in eriminal courts are matters relating to
section 138 of the Negotiable Instrurnents Act, 1881, Section 147 of the Act
providas for compounding of these cages Henee, if mediation is introduced
in matters relating to section 138, to some extent, the huge pendency can be
reduced. Moreover, if there is a pre litigation mediation process is introduced
in matters relating to section 138 of the Negotiable Instruments Act, 1381,
the mflow of litigation can be controlled.

Conclosion

prohlem. Hence, there is a need to introduce ADR mechanism i all civil
cases ¢ven in pre litigation stage to resolve the dispates aracably

Iniroducing  various ADR technigues, ke, mediation in criminal
dispensation system fTor less serious offences would resolve many of the
problems in delivery of criminal Justice. 1f parties are ready for resoluiion of
their dispute through mediation, the mediator can facilitate 1o reach a
compromise, thereby, the pendency of the case hefore the courts fur long
period of time can be nitigated. This also facilitates quick disposal of the
cases which results in immediate relief to the parties. ADR caq be uscd at
any stage ol a criminal case, i.c., ether at the Stage of first sappearance of the
parties before the court, or before rial or even afier trial. ntroduction of
ADR in componndable offences, plea bargaining matters and cases under
section {38 of the Nepotiabie Instrimnent Act wili help to reduce
considerably the pendency of cases in varioys courts, Thus, effactive use of
mediation is the nced of the hour to address somc of the problems in the
Justice delivery systemn in Indja,
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educational Facilities at all levels to its ecitizens. The fundamental
rights guaranteed under Part 111 of the Constitution of India including
the right to fieedom of speech and expression and other rights imder
Article 19 canngt be appreciated and fully enjoyed unless a citizen is
educated and is eonscious of his individualistic dignity. The "right to
education”, therefore, is concomitant to the fundamental rights
enshmined under Part Il of the Constitmtion. The State is under a
constitutional-mandate 10 provide educational institutions at ail
levels for the benefit of the citizens.™

Further, on the second issuc it was held that eharging capitation fee in
congideration of admission to educational institutions is a patent denial of a
citizen's Tight to education under the Constitution®.

Importanily, in this easc the Court did not classify education into primary or
elementary or secondary or higher education. Therefore, it is clear from the
Mohini Jain case that all types of education were held as Fundamental Right
under Article 21. Though the objective behind the decision is to facilitate the
needy to get nto education institutions, it is very true that it put much
financial burden on the Staic to provide all types of education. The decision
of the case changed the prevailing circumstances In the society and gave a
messape that education ean be afforded by all at any stage. One can also Infer
from the ratio that education is not a business and students are not consumers
to pay whatever the Institions demand for getting dopress. Very
inferestingly, through this case, the Supreme Court interpreted Article 21
which is one of the c¢ivil and political rights and held that a socio economie
right, i.c., right to education is part of civil und political right without
realisiny the implication.

However, the affected parties in the said judgment, ie., the private self
tinancing eolleges those who were prevented from collecting higher amoumt
as fee, challenged the decision in {inwikrishran case’. In this case, the Court
agreed up to a ceriain extend on right to education and partially overruled the
Mohini Juin ratio by holding that right to get free and compulsory edycation

T L. pp. 679-80.
* Rt p. 682
P P Unni Krishnon v. State aof dncthra Pradesi, {1993} 1 8CC 643,
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restrictions violating Article 15(1)(6) was imposed. While addressing the
issne, the Court heid: “So far as un-arded institutions are concermned,
it is chvious that they canmnot be compelled te charge the same fog
as js charged in (iovernmental institutions. I they do so voluntarily,
if is perfectly welcomne but they cannot he compalicd to do so, for the simple
reason that they have to meet the cost of imparting education from their own
resources and the main source, apart from donations/chanties, if any, can
only be the fees collected from the stuzdents,™'

Therefore, it is possible to argue that State’s control over higher
cducation has been taken away hy this judgement with respect to
collection of fee. This resulted in eommercialisation of education.
However,  Unnilrishnan  judeement has  Ied 1o an  important
coonstitutional amendment and Article 21A has been inserted in Part HI of
the Constitition.

Article 21A — A New Fandamental Right

Alter the Unnikrishnan's case, the Government decided to amend the
Constitution to incorporate right to education as a Fundamental Right. The
Mmistry of HRD drafted the 83" Constitutional Amendment Bill, 1997
through which the new Article 21 A was inserted. According to the draft Bill,
the provision stood as follows:

21A. Right to edncation: {I) The State shall provide free and
compulsory cducation to all citizens of the age of six to fourteen
years. (2) The Right to Free and Compulsory Education referred to in
(lause (1) shall be enforced in such manner as the State may, by law,
determine.  (3) The State shall not make any law, for frec and
compulsory education under (lause (2), in relation to the educationa!

1%

Li,p. 196
" The 83" Constitution Amendment Bill was introduced in the Pazliament on 28-7-1997,
avaituble at <hup:.-ffwebcauhx:.gmg]eu&ntcmtum.nmrﬂsaa:ch?qwachc:hnp:r'fmi-ﬁ.in.-'edu,’ odul,
php~ {Viewed on 22-11-20120,
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Artieles 45° and 51AZ for providing or cnsuring free and compulsory
education to a child below |4 yoars and the same has been passed by the
Parliament in 2002%*, Through this, Article 21A was inserted which reads as
follows: “21A. Right to Education. The State shall pravide free and
compulsory education ¢ all children of the age of six to fourteen ycars in
such manner ag the State may, by law, determine”.

Article 21A read along with the bnef history behind its constitutional
amendment makes if clear that the constitutional amendment was never
micnded w0 compel the private upaided nstitutions 1 achicving the said
object. Thereforc, the entire responsibility lics on the State and not on others.
It means “Statc shall provide’ and not by *anyone ¢lse” and others canmot be
compelled to do.

In order to irnplement the new Fundamental Right, the Central Government
passcd the Right of Children to Free and Compulsory Education Act, 2009
{liereinafter the RTE Aet), which has been amended in 2012, Though the
intention of the constitutional amendment ts clear, section 3 and 12 of the
Act compels private educational nstifutions along with aided and
Govemment schools to provide free education and to reserve 25% of the total
scats for the same. llowever, the schools will be reimbursed the expenditure
meutred For providing such 25% reservation. Thus, there 15 a mandate on the
uaided schools to admit the students without collecting fee, the same would
be meimbursed by the Government which amounts to cross subsidisation.
Even though the fee part has been taken care of by the RTE Aect, the unaided
institutions arc not ready to comply with the lepislation. As a resull, the
constitationality of the Act has been challenged in the Society for Un-uided
Private Schools of Rajasthan v, Union of Indir. Thywever, tlie Court held
thar the Act is constitutionalby valid.

Accoeding to the S&th Constintional Amcndment Act, 2002, Aricle 45 has boco
substituted ns follows: “The Stats shall endeaveur to provide carly childhood care amd
widugction e all children untit they conplete the age of six yours™,

“+ According to the 86™ Constitutional Amendmeni Act, 2002, Article 51(k) has been added
which rewds as follows: “whe is a parent or guardian o provide oppurtunities lr education o
his child or, o5 the case may be, ward betwoen the ape of six md fourteen years™.

M The 86% Constibtionw] Amendment Act, 2002, can be accessed  from
= ltpetfindiacode nic in'coiwebiamend farmend 56 htm> {Viewed on 227 1/2012).

*2012) 6 50C L.
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reasonable restrictions. Bascd on the above reasons, it was held that the Act
is constitutionally valid excoept one provision of the Act®’.

Though there are 2 number of issues arising out of this case, the present
discussion is limited to one issuc, i.6., whether the right to edveation could be
enforced cven apainst private unaided institutions in the absence of a
constitutional mandate.

Right to education is a socio-cconomic dght which cannot be handied like
civil and political rights. However, the same will not be suitable for socio-
ecoucmic Tights. The reason is that unless and until the State is willing to
implement such rights, no one can claitu such rights and even could not be
enforced before any court of law, Thercfore, it is always appropriate to have
an cxpress provision for doing se, hike Article 21, Suppose il an cxpress
provision is there, even then the question remains as to whetliet private
educational institutions can be forced to share the burden of the State, As
discussed, the history of Constitutional Amendment with respect ta Article
21 A, ekanfics that the Articke never intended to fix the responsibility on the
private cducational institutions. Therefore, it is not appropriate to come up
wilh 2 lepislation which mandates all the stakeholders, mcluding, the private
unaided schools, to give 25% reservation in total seats for poor students at
frec of cost. One can arguc that though the private institutions are compeiled
to provide 25% {ree reservation seats, the cxpenditure thus incurred by them
would be reimburscd by the Government whick amounts to  eross
subsidisation. Cross subsidisation has been held as an infringement of the
fundamental ights of the seif financing educational institutions®.

According to the majortty, YA Poi Foundation and P A Inomdar arc
related to higher education. When the petitioners advanced their arguments
based on PA. fagmdur case that there can be no teservation in the unaided
institufions, the Court rejected the same and pointed out that the 93%
Constitutional Amendment to Article 15™ has abrogated that particular issue

i St n. b, po M

It was held in TAL4 Pai Foundation Case that: “we dgres wilk ihe conclusion of the 1eamed
Chicf lustice that the schere (€ tosy-Subsidization) canmest be comsidered to be 2 rcasonable
testriction and requires reconsideration and that the repulations mmst be minimgm™,

# The 93* Constitutionat Amendment Act, imssvted a now clause (5) to Article 15 which
meds as follows: “Nothing in (his article or in sob-classe () of clanse (1) of article 19 shafl
prevent The Stale from making any special provision, by law, [or (e advancement of any
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Conclusion and Suggestions
The above discussion leads to the following conclusion:

1. Sinec the right to edueation is a socio-cconomic right, it should be
treated differently from Fundamental Rights that are eivil and
political rights.

2. Bince it is a Socio-Fconomic right, the State has the sole
responasihility in its implementation.

3. As per the literal interpretation Article 21A and from the background
of the amendment, it is very elear that the State shall provide it not
by anyone clse.

4. Uuless and unt! it is clarified in the constitutional provision as to
who would he responsible in sharing the burden of implementing this
socio-economic right, the sole responsihility hes with the State.

The purpase of the Aet as well as the concern of the Judges who gave the
naajority opimion is apprecisted. 1t js also a fact that in a country like
India, Government cannot alone fulfil all the needs of the peopie,
especially, in the field of education, as huge capital is needed for the
purpose. Therefore, it is wise as well as advisable to dernand or eornpel
all the cducational institutions, ncluding, mraided institutions, to provide
free and compulsory education with 50% reimbursement and not 100%
as provided in the Act. However, that should be done only by having a
constitutional provision which should compel the private unsided
instittions to share the burden along with the Government.

The entire confusion has been created only by the Supreme Court,
especially with respect to higher education, by offering numerpus
interpretations to Artieles 19(1)(g), 29 and 30. By ignoring the
precedents, the Apex Court decided the present case and held that the
Act is eonstitutionally valid. 1t clearly shows that the Supreme Court hag

Y See, TMA, Pai Foundation v. State of Karnaiaka, (2002) 8 SCC 481, Islamic Academy of
Education & Ane, v, Suxie aof Karnatake & Ors, (203) & 500 97, B A fmamdar v Stoie af
Mahavashtre, (2005) 6 SCC 537,
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undermined the interpretations offered relating to the above mentioned
Articles in the Jight of unaided educational institutions. In this eontext it
is believed that the judgement in discussion can be noted as ‘per
incuriam’.

However, one shouid agrec on the point that the reason bchind the
judgement is appreciable, even the dissenting opinion also supports the
view. When majority ignored the well known procedents and their
logieal interpretation with respect to unaided educational institutions,
dissenting opinion: highlighted the prevailing problems in the light of said
precedents. B is time for the Indian judieiary to rethink their over
enthusiasm about educational institutions and their management at all
level. Judiciary itself is responsible for the confusions caused in the
context of educational institutions and their management. Therefore, the
solution conld not be derived from the Court and 1t 15 for the Parlzament
to decide and settle the issue not only in the primary and elementary
education buat also about higher education as well.
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THE SECOND OPTIONAL PROTOCOL TO THE UNITED NATIONS
CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME
AND ITUMAN TRAFFICKING

Shoovik Kumar Guha®
Abstract

This article offers an insight into the Sceond Optional Protacol to the United
Nations Convention against Transnational Urganized Critne, which focuses
on migrant stuggling. The article contrasis the clese concepts of migrant
smuggling and human trafficking, highlighting the essentia) differcnces and
the inherent faifure of the Protocols to deal with the expansive grey areas on
the topics. To bring forth an enticing discussion, the author has provided a
general introduction to the topic, to he followed by an analysis of the concept
of hurnan trafficking and migrant smuggling. The concept of migration, its
different forms and its linkage with human trafficking and migration
smuggling have also been dealt with. The different facets of the Second
Opticnal Protocel have then been reviewed in an analytical and comparative
frame and ithe various overlapping issues have been outlined, inchuding the
essential differenecs between trafficking and smuggling and the inherent
failure of the optional protocols o address the same. The article finalty
emphasises regional solutions as better means io tackie these forms of
wransnational crimes and concludes with a critical overview at the Indian
scenarto characterized by the lack of proper legislation to deal with progress
hindering crimes like trafficking and migrant smugglmg.

Imirodaction

The term *human trafficking’, in the international context, has evoived to
mean contemnporary skavery and forced or bonded Izbour, which often
includes commercial sex trade, tourist industry, child soldicrs, factory
workers and other forms of bondage'. The phrase *human trafficking’ is in
some form: a misnomer as human trafficking simply indieates a process that
oficn leads to slavery, instead of being slavery itself as it is often interpreted
in modern times”. The two phenomena of *human trafficking” znd “human
smuggling’ arc often perccived as meaning the same, because both have their

* 2% Year LUM Student, National Liniversity of Yuridicat Scicnces, Eolkaza,

' Clande d°Fsinée, “Hunssm Rights and Human Trafficking”, available at < itp:fvrww, du.cdn/
korbelf hﬂm’mmhdigesﬁtmfﬁckmgﬂnmducﬁm.pdf# {Vicwed on 29-6-2012),

2 Ihi,
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roots in irregular migration and mvolve people heing moved clandestinely”.
However, human trafficking and smuggling are essentially different from
¢ach other, mostly when one refers to organizational dynamics, the
relationship of perpetrators with victims, as well as their vohintary amd
mvoluntary naturcs of the processes, along with issues of trust and
exploitation®. The differences betwcen these two processes and the relevant
legislations regarding them are the focus of the article,

The modem day understanding of these terms have their hasis in the United
Nations Protocols’ that were supplements to the Convention against
Transnational Organized Crime, 2000°. These Protocols attempted the first
real distinetion between buman trafficking and human smugeling, and lay
down a structure to elaborate on the peneral definition of these terms’.
However, in spite of the fundamental differences being highlighted, the
Protocols fail to claborate on the further distinctions between these twio
terms®. The focus of this article is to bring to light these differences and
sugpest remedies for the same.

The Different Categories of Migration

The hurnan traffieking proeess has its basis in the vulnerabillty of the victim
and ean be majorly divided into three sub-processes, cach of which can be
consudered to be an element of hwrnan trafficking; first, movement, second,
deception or eoercion, and third, exploitation or slavery like practice”. The

* See, Carolyn Burke, “Smuggling versus Trafficking: Do the 11N, Protocols have it right?”,
avalable at -fhnpffﬁwwmcdu&orbebhhwfmsmchﬁigcsﬂmfﬁcki:ugaWPm{uools.pdf-’
{(Vicwed oo 29-6-2002). Also ses, Jobm Salt, “Trafficking and Iuaan Soozgling: Ao
European  Perspective”™,  Imbermal  Mirarion, 2000/ 2000, available at - hop
lastradainternational crg/lsidocs/538%620pdf pdf= (Viewod o 29-6-2012),

Ihid.
* The two Protocols are the UN Protocot to Frevent, Suppress and Punish Trafhicking in
Perzons (herginafter, the First Optional Protocol or the Trafficking Protocol} snd the Protocol
apaingt the Smugeling of Migramts by Land, Sca and Adr (hereipaftcr, the Secomd Optional
Protecel or the Smuggling Protocal).
i 8ec, Eupro . 3,
" Bid S also, Kristina Touzenis, “Trafficking in Human Brings: Humtan Rights and Trans
national Oviminal Law, Developments in Law and Practices™, 3 UNESC'Q Migration Studies
28 (2M0Y, avmlable m@ tfhup:ﬂu.nﬁduc.uncsm.orgfimagesfmIE.FD(]IEH."]SSBWD.pdf-‘*
(Viewed on 29-6-2012); ICHRP, “Irvegular Migration, Migraat Smuggling and Human Rights:
Towads Coherence”, Fternational Councl! on Humay Righis Policy 13 {2010), availahle at
:htlpﬂm.ichrp,nrgfﬁ]w‘mpoﬂsﬁﬁw 122 report cnpdf>(Vicwed on 29-6-2017).

Tbid
? Md. Shahidul Haque, “Ambiguitics and {onfusions in the Migration- Trafficiing Nexus. A
Development Challenge™, availzble at =hatp:fferww dom.org bd/publications/2.pdf> {(Vicwed
on 29-6-2012),
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first element is the source of this article. Movement or migration of people
from ¢ne place to another 13 a core element of human irafficking, & progress
hindering phenemenon in the modem world. However, scveral issues exist
due to overlapping definitions of migration, migrant smuggling and human
trafficking. However, before delving further into the topic, 1t is important to
elaberate on the hackground and the method in which these three concepts
are carried eut. In this regard, the different types of migration and also its
relationship with homan trafficking and migrant smuggling need to be

analysed.
A. Folumtary Migration and ity Involuniary Counterpart

‘Involuntary’ or “forced” migration imples that people are compelled to
move out of their place of living, without their consent, usually due to fear of
persecution or events threatening their lives or safety'®. Such fear may be in
the form of large-scale human rights violations, repression, confiict, military
aggression, natural and man-made disasters''. The people who, due to the
above reasons, are forced to cross mtemational borders in search of refuge
are called refugees, and those forced to move to another place within the
state~borders are called internally displaced people {IDPs)'®. On the other
hand, “vohmtary’ migration refers to a situation in which people migrate
frum one place to another in search of better Livelihood or for other reasons,
with complete consent to the procedure’.

B The Nuances of Migration and Human Trafficking

In general, as we have seen abovc, migration is a general concept
encompassing a wide variety of movement, and trafficking is a sub-categary
of migration. Migration is a process of movement of people from one place
to ancther, which can alsc cxtend to movement from cne couniry to angther
in case of international migration. The reasons behind migration can be
diverse, but is usvally legal®. Regular migration therefore extends to those
covered under the definition of ‘migrants’ and ‘migrant workers'™. A

R p 3.

" fhid,

!* Sugan Martin, “Forced Migraticn, the Refupes Regime and the Responsibalily b Protsct™, 2
Global Responsibility fo Protect 38, 39 (2010), availablc at ~htp:/fwwwll. peorpetown.
edu/sfsisimPublicatons/Susan Pubs/Susan® s 20 loba R 7P pdf> (W iswed oo 20-5-2012).

" Supran. 9, p. 3

Y, p.4.

" phid
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to cross a border in an imegular manner, with the help of a third party to
facilitate his or her crossing, and a financial or other material payment is
made to that third entity”. The critical factor separating migration from
migrant smuggling is that there is another separatc entity involved who
receives fimaneial or other material payment for assisting the victm to cross
over the border. There 15 no question regarding consent as both the processes
presumes consent of the individual and there is ne coercion involved.

Trafficking, on the other hand, occurs when a migrani is engaped withont
consent and/or moved, across borders, and the perpetrators obtain economic
or other profit by means of deception, coercion and/or other forms of
cxploitation, during any part of this process, under conditions that violate the
fimdamental human rights of migrants™. On the other hand, smuggling
occurs when there is only illegal facilitation of border crossing™,

The Second Optional Protocol

The UN Cenvention against Trausnational Organized Crime and its two
Protocols seck te distinguish between treffieking and smuggling, whereas, in
rcality these distinctions are ofien blurred. A more uuanced approach is
necded 1o ensure protection for all these at risk. The following sections
analyse the relevant details of the Smugglmg Protocol in context of
tratficking and atternpt to compare the two Protocols.

A. The Rising Trend of Internationa! Migration

The crime of the smuggling of human beings across mternational borders,
which started as a small scale cross border activity in some coimtries, has
ballooned inte a global paulti-million dollar enterprise®. Though
accumulating exact records on human smuggling statisties is difficult and

* I'he Second (ptioms! Protocel Art 3(a}, clearly provides: “Smuggling of migrants shall
mean the procurament of the ilfegal cotry into or illegal residence af a pexson in (a) (any) State
Party of which the porson is net a national or a permanent Tesident in order to obtain, directiy
or indirectly, a financial or vther material benefit™. Llereinatier, (he Smuggling of Migrants
Protocol. Alsoe see, supran 9, g 6.

* Suprarn, 9,

= Ihid.

* lagqueline Bhabha and Moneme Zard, “Smugeled or tofficked?”, available at
< bitp:fforvewr_forevicos orpFM Rpd P R SFRR2 Sfoli pdf> (Viewed on 29-6-2012).
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mind the way they arc viewed at. Tu this respect, threc theories have been
advocated, which determines how the poliey is framed with respeet to such
victimg. The first theory vicws the migrant as & defenceless victim, wlio
needs to he offered immediate protection, and the policies made for suck
people should be based on human rights and refugee law, and ensure their
protection™. The second theory proposes migrants as industrious workers,
who make a dual contributior through their labour services in the destination
countty, as well as cconomic growth in their home country, where
remitiances are sent back’’. Policies bascd on this theory keep in mind
theories for amnesty, regularisation of immigration status and more trenerally
‘migration management ™, The third, which is of importance to this article, is
the theory which says that the migrant is viewed as a security threat to the
State™. Criminal law forms the basis for this theory, and law enforcement
measures are prescribed to address imregular migration, which is mainly
controlled by strengthening border controls and criminalising the facilitators.
Using this theory, the States have entered into the UN Convention against
Transnational Orgenized Crime (TNC) as well as its twe Protocols on
Trafficking and Smuggling®. Since the focus of this article is the Second
Optional Protocol, a detailed analysis of the same is undertaken helow.

. The Second (ptional Protocol- Objectives and Framework

Three clear goals are set out by the smuggling of Migrants Protocol: i)
Preventing and combating the smuggling of migrants: 1) Protecting the rights
of smuggled migrants; and i) Promoting cooperatiom among States partics
to those ends™. Keeping this in mind we shall proceed with the analysis of
the Protoco!.

Article 3 of the Smuggling of Migrants Protocol defines the offence of
smuggling of migrants as procuring the “illegal entry’ of a person into a State

32 fhidd,

¥ it

* Ibid.

* Ibid,

* Sce, ICHRP, “Irregular Migration, Migrant Smugeling 20d lluman Rights: Towards
Coherence™, Imtormatione! Council or Fuman Righis Faficy 13 (2000), avalable at
“htpswwichrp.org/flestropons!S6/122_report ewpdf (Viewed on 29-6-20 I2).

* The Smuggling of Migrants Protocol, Axt, 2.
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or degrading treatment, including for expicitation of migrants’ . Thc 2ronocol
also implies nothing to undermine the tmman rights of migrants®,

With respect to cooperation and assistance™, a State party is required to
cooperate to the fullest extent possible to prevent the smugeling of migrants
by sea®, to exchange information with other relevant States regarding the
smngeling of migrants, consistent with domestic legal systems”™ to comply
with any request by the State party that snbmitted sueh information that
places restrictions on its use™, to provide or strengthen specialised training to
combat smuggling of migrants through cooperation with other States™. The
Protocol further emphasises on States entering into bilateral or regional
agreements in order to increase the ambit and parpose of the Protocol™.

Apart from the above, the States partics are reqnincd to strengtben border
centrols 1o the extent possible™, and to consider strengtbening cooperation
among border control agencies, infer afia, by the establishment of direct
chaonels of communication™. States parties are also required to ensure the
integrity and security of their travel documents™.

:: The Smuggling of Migrants Protocol, Att 6, paras. 32} and (b, Also see, Toolkit, at p. 24.
£, Art 19,
** The spirft of cooperation 2nd assistance can be derived from Article 1 of the UTnited Natjons
Convention apamst Trimsnationsl Organized Crime which states that the purpase of the
Lonvention is to promote ecoperition and ko prevert and combat transmational orsaniscd
crime more effectively. Sce also, Smugaling of Migrants Protocol, Art. 2.
* The Smuggling of Migrants Protocol, Art, T states: “States Parties shall cooperate to the
firllext cxtent possible to prevent and suppress the smugpling of migrants by sca, in aceordance
with the international Tew of the sea”. Under Article 8, the methods o moplement this
cooporation and assistince are laid down. The State has to render assistanee to a Statc party in
suppressing the use of & vessel flying its Stete flag (Art 8, para. 1), to inform the flag State if
it has boarded its vessel {Art. &, parn. 3}, to respond capeditiously 1o a request to determing
whether a vessel iz entitled to claim s regesiry (Art 8, parz 4}, to respond expeditionsty o 3
request for awthorization ko board, scarch and take other measures with respect to a vesscl
flying itz flag {Art. §, para 43 and. ko designate an authority to assist or respond to requests for
assistimee concerming such vessels (Art. B, parz. fr).
1., Art 10, para 1. Also sec, Toolkir, p- 64,
" ke, Art. 10, para 2,
" Id., Art. 14, paras. 1 and 2. Paragraph 2 provides that States should coaperate with other
States parties and competent international organisations and non-governmental wrganisationg
toe ensure adegpoate training to prevent and cradicats sourgling of migrams. Also see, Toodkiz,
5T
& fd, At 17 reads: “States Parties shall consider the conchision of bilateral or regiona)
JETTEMHEILS oF operational Jrrangements or voderstndings aimed at: (a) Establishing the wrost
apprupriate and effective measunes o prevent and combat the convduct set forth in article 6 of
this Protocol; or (b) Enhancing the provisions of this Frotocol among themselyes™.
I, At 11, para L.
I, Art. 11, para 6. Also sec, Toolkit, p. 48,
¥ ., At 12, Under Article 13, they sre also required, ot the roquest of another Stakc party, to
verify within 2 masonable time tho legitimacy and validity of decuments purported to have
bocn issued by them.
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illegal entry of a person nto a State Party of which the person is not a
nationsl or a permanent resident™® Smuggling refers to consensual
transactions where the smuggler and the migrant agree to circumvent
mmmigration control for mutually sdvantageous reasons, in contrast to
trafficking where the consent of the victim is immaterial™. Tt is worth noting
here thai the smnggiing relationship technically ends with the crossing of the
border, whereas, trafficking continues till cxploitation continues, which may
be well after the victim has crossed the borders. The two eritical mgredicnts
in smmggling are therefore illegal border crossing by the smuggled person
and receipt of a material benefit by the smuggler, which may or may not be
present in the case of trafficking.

2 Voluntary and Inveluntary Crimes: The Trust Factor

A predominant factor in smugpling and trafficking distinctions is the
voluntary or involuntary nature of the crimes. From its definitions, 1t can be
mterpreted that smugpling involves a voluntary parsmeter, where there is a
contractual relationsinp between  the suggler and migrant to illegally
transport the migrant for an cxchange of profit™. Unlike trafficking, the
relationship between the migrant and the smuggler ends npon completion of
the transaction®. There is a level of trust between the smugeler and the
migrant, without which the migrant will not enter into the above apreement®.

The process of trafficking is, however, more mveluntary, where the initiad
established trust disappears almost immediately and the trafficker and the
victim only enter an arrangernent by means of ecoercion, force, or
explottation®’. There is no symbolism of & mutual contractual relationship,
and the entire process is forced, or wrapped in deceit. Though the 1N
Pretocols provide basic definitions, they fail to mention the imporiance of the
clement of trust in their definitions, which is integral in differentiating these

5 fhidd,

* Supra n. 26, See also, Nacla Ciabr, "Trafficking wnd Smupgling in Persons™, available at
~“wwwmfz pov.ep/ Ambic/MinisayTraffick memPosons interDocuments faz doc.doe »
{Viewed an 29-6.-201723,

™ Curolyn [furke, “Smupglng vorsus Tratficking: Do the UN. Protocols have it right?”,
availsble at <hnpjfm.du.@m’kmhchﬁrhwfrcmmhdigmﬂtrafﬁcking-"[R\IPrmuculs.pdf‘?-
{Vicwoed on 29-6-2012}

° Fhricd,
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not to be subjected to torture, or to cruel, inhuman or deprading treatment™.
On the other hand, the Trafficking Protacol ¢learly lays down provisions
with respect to medical”, psychological or social recovery'™, or temporary
legal residency”, none of which find mention in the Smuggling Protocol.

Also, though under the Smuggling of Migrants Protocol, there is a
requarement for the States to provide prodection, such a provision is histed in
ambizucous terms. It says states the Stalc should “take appropriate measures
to afford migrants appropriate protection™® against any form of viclenee
from smugglers and in case their lives or safety are endangered®. Such a
provision can be easily be interpreted otherwise, as there is no overhead body
prescribed  to  determine what constif@es ‘apprepriate’  protection
Additionally, the Protoeol clearly lavs down the fact that the States can
detain stoggled magrants, albeit it leaves provisions for diplomatic or
consular access™.

E. Criminalisation

It is imperative to remember that the Smuggling of Migrants Protocol in no
way criminalises the migrants themselves for having been smuggied, by
virtue of Article 3 of the Protacol, which reads: “Migrants shalt not become
Tiable to criminal prosecution under this Protocol for the fact of having been
the object of conduct set forth in article 6 of this Protocol.™™’ In other words,
a person catnol be charged with the crime of smugeling solely on the
grounds of haviug been smupgled. However, this does uot mean that such
persons cannot be prosecuted for having smuggled others, or for the
commission of any other offences, which includes illegal crossing of the
border and having non-legal documents, which may well be prosecuted by a
State. It iz worth remembenng that illegal entry may be & crime in some
countrics, but it 13 not recopmssd as a form of organdsed crme and is hence
beyond the scope of the Conventicn and its Protocols. The procurement of
the illegal entry or illegal residence of migrants by an organised crirninal
group {which, accordiug to the defiuition used, commits cimes in order to

* 1, Arts, 16{2) and 16{3).

" The Trafficking Protocol, Art. 6(3Nck

™ Ihid,

™ The Traflick ing Protocol, Art 6(1Ka).

* The Smuggling of Migrants Protoccl, Art, 16(2).
Hopp, An, 16, para (3}

© 14, Art. 16, para. (5).

B rd, A 5.
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migrant and the organiscrs™. There is also evidence that individuals involved
m smuggling may use extreme violence as a form of coutrol mnd secure
payment from the migrants and their families™,

From the above sitmations, it is difficult to interpret the line between
smuggling and trafficking. While, in smuggling, the victims have asked for
assistance by smugglers c¢n their own accord, knowmg the illegality
accompanying, liowever, they cannot be left behind to be victimised or
exploited, simply because they had initial consent. The exorbitant fees, and
the coercion along with it, often forces such viclims to give up all their
remuneration, and oficn work in extreme and hazardous conditions. Thongh
these people have consented to smuggling, they are indeed victims of
trafficking. Tn such cases, imposing a strict regime againsl migrants may
prove to he difficult and unjust’,

E Complimnee

One major distinction of the Trafficking Protocel is that it maintains that
persons de not have the right 1o choose to be trafficked, or for their children
to be trafficked. This distinction belps to clarify the line between smuggling
and trafficking, Another aspect of the Trafficking Protocol is that a person
docs uot have to be directly forced or threatened into being tafficked. I a
persen can prove that he or she had no altemative mcans other than to
comply, then it falls within the provisions of Trafficking Protocol. These

™ For justance, the International Orpanisation for Migration (IOM) has noted cases of
undocumented Chinese immigrants in the United Statcs who work i rostaurmis linked to
orpanized crinee aod spend their nights Iocked up jo prison-like doromiterics, after banding over
all of their day’s camings. Sec, P. Ewong, “Wake of the Golden Venturs Chin™s Human
Trafbckers”, The Nmion, October 17, 1994, 422-25, in Intsrnatiopal Organjsatiom for
Migration, (verview of Imternational Migration, interngtional Crgurtisertion for Micration,
Goneva, 1995, p. 100

¥ The Chincsc migrants in New York ars reportedty ... repeatedly punished and tortured by
debt collectors who do nal husitate to use cruel and unesnal measurcs to force their capives’
Yamilivs and refatives to deliver the smuggling fees as soon as possible™. Ser, K. Chin, “Sate
House or {iell Housze? Expericnccs of Newly Amived Undovumented Chinese™, in P. Smith
{Ed.), Human Smuggling: Chinese Migrant Trafficking and the Challenpe to America’s
Immigration Tradition, Centre for Strategic and Intermational Studics, Washington DU, 1997,

. 16595,

ﬂ.]It has been reinforeed by scholars worldwide that in case of women the divide between
smuggling and trafficking is much newer, Anne Gallagher, “The Role of National Instilutions
in Advancing the Humsm Rights of Women A Case Study on Trafficking in the Asia
Pacific Region”, wvuilzble at <hup-ifwww asispacificforum, net/ahout/anmal mestings/4th-
philippines-1999/dowloads/thematic-issues/women_rraffic.pdf> (Viewed oo 29-6-2012),
Uallagher speaks of the consistént violation of dghts of women even in cascs of mmigrant
smuggling. This, accarding to her, increases their valnerability to exploitation.
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A. Enforcement of International Law: The Regional Solution

From the above discussion it is clear that trafficking may occur at any
destination, the home of the viciim, as well as the final or sobsequent
destination, if the victin ventures into smnggling which later has the
capability to change inte tralficking'™. For this rcason, anti- trafficking
mterventions should cover both these Jocations.

Inplementation of the Optional Protocols with respect to human trafficking
and migrant smuggling can be highly efficient if incorporated into regional
and domestic legislation'™. The mandate for such regional instruments can
be found in the Protocols itself, as such decentralisation ushers gmicker
response and simple methods of collaboratively tackling these progress
hindering phenomena, while adjusting and synchronising with the local laws.
A few examples of such regional instrumacnts are the United States Victims
of Trafficking and Violence Protection Act, 2000, the Council of Europe
{‘omvention on Action against Trafficking in luman Beings, 2008, the
liuropean Convention for the Protection of 1luman Right and Fundamenial
Freedoms, 1950, and the Coordinated Mekong Ministerial Initiative agamst
Trefficking (COMMIT), 2005, which includes China, Laos, Thailand,
Cambodia, Myanmar, and Vietam'™,

(ther important regional migration instraments in Asia include the ASEAN
IDeclaration on the Protection and Promotion of the Rights of Migrant
Workers, 2007'%, the Bangkok Declaration on Irreguilar or Undocumented
Migration, 1999'", the Paris Declaration on Migration and Development,

W2y pictina Touzenis, “Trafficking in |luman Beings: Human Rights and Trans-Natiomal
{ 'riminal Law, Developments in Law and Practices™, 3 Lnesco Aigration Siudies 25, asalable
at <hipfuncsdocamesco.ore images 00 184001 88371 883970 pdf~ (Viewed oo 29-6-2012).

19 Pindsey King, “Intormational Law and Human Trufficking”, available at
htm:(.-’www.m.c:dwkumﬂhmwfmuhdigeﬁﬁmfﬁnkingﬂnmm:lricmaIL.aw.pdff> (Vicwed on
29-6-2012).

"™ Ihid

05 psencintion of Southcast Asian Wations (ASEAN), 2007, Signalomics to the ASEAN
ideclaration ate Branci Parussalin, (ambodia, Indonesia, Lao People’s Democratic Republic,
Malgysia, Mysmmar, the Philippines, Sivgapore, Thailand and Yictnam. The ASEAN
Declaration scts owt obligations for both sending and receiving States and aims to strengthen
e coperation betweon them.

% |pcrnations!  Sympostam  om Migration, Tewards Regions!  Copperdfion  on
bregular/Undocumented  Migration, 1999, This Declaration, made by mimisters and
governmental representatives of Asian md Pacifie comntrics, calls for cooperation, informaticn
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after the signing of the Convention'”. The ratifying of this Convention
sigmfies that India wiil have to have a comprehensive legal framework for
tackling trafficking as well as migrant smuggling.

As the Convention provides for rigorous training, Iadia now has to find ways
to train law enforcement officers to book victims of trafficking under laws
nnder which they are not cateporised as victims''™. Till now, most victims of
trafficking are booked under the ITPA and are treated as offenders, as they
are required to pay a fine m order to be relcased. Often, such victims have no
money, and they re-enter the exploitation loop'”. Farther, the ratifying of the
Convention allows India to enter into nepotiations with other countries, like,
Pakistan and Bangladesh, in order to jointly tackle these issnes''S.

The laws in India intended to prosecute perpetrators arc mainly the Bonded
Labour System (Abolition) Act, 1976, the Child Labour {Prohibition and
Regulation) Act, 1986, the Juvenile Justice {Care and Protection of Children)
Act, 2000, and the 1TPA'"". While the first three have a maximum sentence
of a modest three years, the ITPA can give a maximum sentence of saven
ycars to hie for sex offenders. Apant from (his, sections 366{A) and 372 of
the IPC' 15 also used to criminalise perpetrators. The ITPA has a controversial
scetion B, which is often used to criminalise sex irafficking victims, a strict
bar under the lnternational Protocol.

The Ministry of Labour and Employment has rescued and rehabihtated more
than 750 bonded labourers'®. The Ministty of Women and Child
Development {(MWCT)) has implemented the '{ffawala’ Scheme, which is a

*1* Aditi Tandon, “Tndia ratifics LN protocol against uman trafficking”, Tribume, New Delhi,
19-5-201E, available at «<hitp/iwww ribunetndia.com/201 14201 10520/ stion itm > {(WViewad
on 29-6-20] 2),

''* US Office to Mooitor and Combat Traffic in Persons, Trafficking in Persons Report, 2001,
U5 Department of State, available at <http-fwww.state. govighip/dsfiprpr201 1164232 hme
{Vicwed on 29-62012). Hereimafier, Trafficking Report. The Ministry of Howme A fairs
faunched the Government’s ‘Comprchensive Scheme for Strengthening Law Enforcement
Response in India’, which seeks to improve India's overall law cnforcement responsc to all
forms of trafficking, including, bonded labour, end cstablished at loast 87 new Anti Human
Traificking Unnits (AHTUs).
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17 US Office to Monitor and ¢ ombat Tratfc in Persons, Trafficking in Percons Report, 2001,
U5 Department of State, available at <htip:/fwww.state. gov/atip/s/Gprpt201 17164232 b=
{ Viewed on 29-6-2012,
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source, transit or destination and reinforce the priority of human rights in the
cycs of the world community, At a domestic level, laws must be developed in
accordance with the mternational framework, and with strict focus on
eriminalizing the perpetrators and protecting the victims.

The inherent difficulties in distinguishing the two phenomena, however, do
not sugrest that the international framework I not workable. The policy
makers need to keep in mind the priority of vulnerability and exploitation,
and come up with a process which comhines criminafisation of perpetrators
and protection of victims, irrespective of the process of mobility of the
victim. The grey arca will not disappear by distinguishing definitions, but by
a muman rights approach which focuses on protection for all migrants. The
policy makers need to be aware of this and form legisiations that uphold such
an approach, and accord the victims their deserved protection,
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body within the WTO which can be approached to take an indcpendent
opinion on the necessity of higher standards when they begin to impede free
flow of trade. The Agreement has not failed its purpose; it is indeed the
grundnorm for regulating international food trade, However, while on one
hand the memhers are raising their standards the SPS has not moved on from
what it was when it was adopted. Ilence to meet the needs of the curent
enviropment the SPS needs to be reviewed for better harmonisation.

Introduction

International trade in food is as old as nations. Liver simee nations existed,
they have exchanged food and other agricultural products. 1n earlier times,
the trade system that existed for exchange of goods was the barter system.
Slowly barter system gave way to economic trade between merchants from
all across the nations and trade in agricultural products provided clear
ceonomic benefits. Thus, food and other products became cheaper, and the
choice of products available cxpanded gradually, Agriculture remained a
comerstone of many cconomies, especially, in developing countries like
india. Developing countrics used their agricultural production as a means of
earmg revenuc for their countries.

A fundamental requlrerment was that imported as well as domestic
agriculturzl products skould be safe, and not pose tisks to human, animal and
plant bealth’. To ensurc food safety, and to avoid the introduction of diseases
and pests through trade, conntries imposed regulations to protect human and
animal health (sanitary measures) and plant health (phytosanitary measures).
Unlike most manufactured produets, agricultural output requires additional
care. In the case of agricuitural producis, apart from the produetivity and
quality considerations at the production level, there sre somg necessary
precautions that need to be taken when the product is stored and transported.
Ahsence of sich cautious measures would have adverse effects on the quality
of the product, resulting in increased wastare and decreased market value,
Further, this holds true for both raw and processed food produets. Thus, it is
in the self interest of the producers as well as the exporters 19 ensure that
certain hygienic and other safety conditions are met. With an increase in the
levels of health-safety swareness among the eitizens of both developing and

! The GATT Agreement, Art. X X(b).
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= The relative cost-cffectivencss of alternative approaches to limiting
risks.

Itowever, Article 5.7 provides an cxception to Atticle 55 and 5.6 by
permitting to adopt provisional measures when there 18 an insufficiency of
scientific cvidence with respect to a particular health measure. k. such cases
the measures can be adopted on the basis of the available information but
provided that it will be reviewed within a reasonable period of time, What is
the “reasonable pericd of time™ has not been provided m the agreement,
Provisional measurcs could be taken for example as an emergency response
to a sudden outbreak of an amimal discase suspected of being linked to
imports. Another example is the case of new food processing techinques
where sufficient evidence regarding safety does not yet exist™,

Consistency

The consistency feature under Article 5.5 requires that the countries must be
consistent while applymy their healih measuves in ditferent situations. For
example, if a Momber restricts the importation of one animai product
because of disease risks, vet allows the importation of other animal products
presentmg identical or similar risks, there would be a concem that the
objective may be protectionism {proiection from competition), and not health
protection.

Trangparency

The agrecment requires that there should be adeguate tramsparency and
publicatiou with respect to the measures adopted by the member countrics.
Members should airn at cstabllshing enquiry peints™ to entertain any requests
made by another member country. Further, every member should issuc
notifications of the measures adopted by them and any changes made in snch
measures at a later stage™.

* See, <hitpriwwwawioorglenglishitralop e/sps_efsps_aprecment obt c/els8pl chtm =
g\ficwcd o0 31-1-2012).
* The SPS Aprecrment, Anncx B, Iinguiry Points reads: “Hach Member shall cosurc that vne
ERgry pomat exists which is responsible for the provision of wnxwers (o all reasonabla
quostions from Intcrested Members as well a3 fiw the provision of relevant documcnts
resarding 2l existing proposed SPS meagurcs, control and mmspection procedures, production
and gquarantine trcatment, food wdditive appeeval procodures, risk assessment procodures,
determination of appropriate teve! of protoction and mentbership of intemation:? and regicnal
SI"5 orpanizations”.
* ., Art. 7.
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SFS and International Standards

The 8PS Agrocment encourages the member countrics to adept measures
which are I conformity with the international standards. These international
standards are set by the following imternational bodics:

1. The ('odex Alimentarius { ‘ommission {food safety)™,

2. International Office of Epizootics (unimal safety)”, and

3. International Plant Protection Convention (plant protection)™.

The standards are developed by leadmg scientists and governoment experts on
health proteciion. The member countrics are allowed to fix standards higher
or lower to these international standards. And if the standards are higher than
tlie international standards then it has to be supported by screntific evidence™
cxpressing that the available internationzl standards arc not enough to deal
wifh food, animal and plant safety in the country imposing sueh a standard.
This leverage umder the Agreemenmt has led to the countries (urstly
developed) adopting higher standards most of the tmne which are easily
justified by them by providing scienfific evidence. Thus, most of the times,
the infernational standards play the role of merely a recommendation or
referral standards.

Wihiie $P8 is a legally binding docurment on the member countries, the
international standards set by Codex, [PPC or OIE do not have a bindmg
force. There is no legal obligation upon the member countries to apply Codex
zuidclines, standards and recommendations. They are considered to be
voluntary in nature. The pencral principles of Codex lay down “ihe
publication of (odex is intended t¢ guide and promote the claboration and
establishment of definition and requirements of food to assist m their
harmonisation and in doing so, facilitate miernational trade®.” Hence, this
implies international standards are merely reference standards for member
countries to keep in mind while they are drafting thewr own human, anmmal
and plant heaith standards.

¥ Codex Alimentarios Commissiom i3 a collection of food standards, guidelimes and
tepommendations.

¥ It is rccogmised as 2 reference orgamization by the World Trade Organization (WTOY) for
anima] health and animal prodocts.

* 1t iz a multilatoral wealy which focuscs on intemational cooperidion in controlling plants,
planl products and plant health.

3% The 58 Aprecment, Art. 5.

¥ goc, + hitp:tfww. fao.orgf1OCREPIDOSY 2200Ey 2200605 htme> {Viewed un 1-3-2002).

68































Conclusion

The Agreement on application of Sanitary and Phytosanitary Measures came
into force for human, animal and plant protection. The preamble of the
Aprcement requires the member countnies to basc their SPS measurcs on
mternational  guidelines  and  recommendations  formulated by the
international Organizations, such as, Codex, OIE and IPPC. While SPS s
binding on members it also provides diseretion to member countries to act
within their cwn parameters by allowing them to adopt stricter measures than
those laid down by the international organizatigns provided they are
supported by scientific cvidence and they are not arbitrary, unjustified or
more trade restrictive than neceszary. Thiz provision has been an important
contributor ¢ dissussions within and outside the WT'O on whether they have
lead to the increase in bamiers o international trade as somne countries have
adopted stricter standards on products which other countries consider as oot
necessary. While the dispate settlement mechanism exists to deal with unfair
restrictions on trade flows, member courtnes may want to ook at setting up
a technical body within the WT( which can be approached to takc an
independent opinion on the necessity of higher standards wlien they bepin to
impede free flow of trade.

The international standards set up by Codex, OIE and I[PP{" are
recotnmendatory in nature. Members have to at the very least comply with
the micrnational standards, however, their measures maybe stricter or less
strict provided they are based om strong scientific cvidence which is
indicative of the fact that (he intemational standards set up by these
recognised bodies are not sufficient enough to protect their human, animal
and plant health, Hence, these international bodies have no binding force
upon the countries, they are free to impose any level of sanitary and
phytosanitary protection. Additignally, there are some grey areas which need
to be addressed. For instance, the Article providing for adoption of
provisional measures the “rcasomable period”™ has not been defined.
Regarding the definition of “international standard”, it was proposed by India
to the General Couneil at the third WO Minsterial Conferenec that the
defimition uceds 1o be revised in order (o bring out a diffcrentiation between
mandatory and voluntary miematonal standards. Also, (he wnternational
standards need to be updated to bring them in liue with the present ueeds and
times. {umrently, there are no  intemational standards dealing with
Gienctically Modifled Products (GGMOs), and the debate attached o the
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regalation of combinations” (sections 3-6 of the Act) has been exhanstrvel,
treated and the devotion to the topic is evident from the def anajys
references and foomote illustrations®, A sizable chunk of the text is devot,
to this very importznt topic which the author has rightly identific
requiring labourious definition and identification of conditions fulfill:
same. The authors have strenuously sought to clarify the subjects,»tk :
insightful analysis supported by illustrative casc laws from India ar

there is a shortfall from jurisdictions outside. However, this stres

topic, though undeniably eritical to the discourse on competition law

1o have dimimshed the attention on other subjects on. the topic, and ik
intensity of research @mnd richness of treatment is not uniformly
throughout the text.

A segment that docs not disappoint is the one on “duties and powers ¢
comrmission”. It provides an insight into the progress of a htipation ok,
right from the commencement to the higher stages of procedure. Reference is
made (o the latest case laws [rom the Supreme Court of India. The awthors
have identificd the subtlc areas of current debate, particularly, tt -~me
regarding applicability of rules of natural justice during iivestigation | ;e
Director (General. While the treatment of the topics on jarisdiction of the
Commission and its procedural intricacies and miceties has been rendered
with Tefercrice to appropriate case laws, the work falls short of being an
authoritative persuasive commentary te make it an aliy for the practicing
lawyer before courts of law grappling with the ambiguons zones of
procedural and purisdictional power of the (Commission.

The text dwells on some topics of contemporary debate and analysis
inclnding the emerging conflicts and dilemmas in the intersection of
mtellectual property rights and eompetition law. The text commendably
undertakes to hght up the complex relationship between the two dizciphines,
helping te¢ comprehend the point of harmony as well as the conflict between
sustained enjoyment of inteilectual property rights and the poitit at which a¢
rights begin to rough up the standards laid down by competition law’.

Much mere circumspection and diligende could have been exercised w
categorising topic heads and cases relevant under it. Topics seem 1p

¥ Aviar Singh and Hampreet Kaur, ¢ ‘omperition Law, Fastern Book Company, Lucknow, 2
. S-180.
??a’,. pp. 34-40.
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the present enactment as well as comments on deleted provisions. The
text qualifies the statutory analysis with latest casc Jaw that culminated m the
Supreme Court too; however, there is a dearth of references to orders from
the CCY and the appellate tribunal’. Retention of long windy scnfences
stapled by intermirtent commas sometimes takes the reader on 2 one lane
expressway of 130 words®! Even though it may be a borrowed dictum from a
judgment, cditorial pruning eould have made #t more rcader frendiy.
MNevertheloss, the comparative law study gutdes the reador with possibilities
of healthy juridical inferences.

Whils heing a handy volume for a student wading into the subject at the
undergraduate level, the book 15 at times too cryptic with a certain
‘cupsalised” breathlessness about it to be adequate for higher reaches of post
gradunate and research programmes. The work is a much needed compilation
from the undergraduate program point ¢f view and is in an easy to chutch and
carry size. However, never has Prof. Dr. Avtar Singh’s work betrayed an
impressiont of being one apt from the examination point of view rather than
for deeper scholarship but this work slants mere for a quick consumptive
purpose meant for the former rather than the {atter, The books rescarch utility
eould have been enhanced by providing a bibliography st end of the text
considering the references made to reports and ecommentartes from across the
wiorld.

Priced at a modest Rs. 650/~ for the hard bound volurne and Rs. 475/ for the
paper back version, the text has reliable content for a healthy rudimentary
understanding of the subject and the dynamic issues in its contemporary
discourse. Its easy rcadabihty would aid a robust comprehension of the
subject and sow possmbilities for further smdy of the snbject in the student.

Dr. Jayadevan S, Nair'

T Refirences and smalysis of orders particnlarly the well publicised oncs in the last three years
with Tospeet tn bousing {DLF cases or cement mao fchuring companics, o) could have
trown light on the percoptional trend of the OCT and its contrast, if any, held by the upper
fora and foromes in other pacts of the wiorld,

£ Sen, swpra L 2, p. 42, para. 3.

* Assiztant Frofessor of Taw, Amity Law School-F, Amity University, NGIDA,
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